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IN THE SUPERIO R COURT FOR THE STATE OF WASHINGTON 
IN AND FOR KING COUNTY 

JON BODIL Y. on his own behalf and on the 
behalf of all o thers similarly situated, and 
NORA SNIDER, on her own behalf and on the 
beha lf of all olhers similarly s ituated, 

Plai nti ffs, 

v. 

SKAGIT TRANSPORTATION, INC. , a 
Washington corporation, 

Defendant. 

NO. 13-2-19306-0 SEA 

ORDER GRANTING 
PLAINTIFFS' MOTION FOR 
CLASS CERTIFICATION 

19 I. INTRODUCTION 

20 This matter came be fore the undersigned Court on Plaintiffs' Motion for C lass 

21 Cert ificat ion. The Court has considered the parti es' briefing and supporting evidence and has 

22 heard from the parties at ora l argument. 

23 For the reasons outlined be low, the Court GRANTS Pla intiffs' mot ion. 

24 

26 
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II. BACKGROUND 

A. Plaintiffs' Allegations 

Jon Bodily and Nora Snider (the named plaintiffs) bring this action ind ividually and on 

behalf of a proposed class of current and fo rmer driver employees of Defendan t Skagit 

Transportation, Inc. ("Defendan t" or "Skagi t"). See First Amended Complaint at '14. 1. 

Plaint iffs allege Defendant has engaged in a common scheme of wage and hour 

violations against its driver employees, including failing to properly pay driver employees for 

rest breaks and deducting time from the payroll records of dri ver employees for meal breaks 

thallhey did not receive. lei. at ~ 1.2. Plaintiffs allege that both prac tices violale Washington 

law. 

B. The Proposed Class 

c. 

Plaintiffs bring this case individua ll y and on behalf of the following class (the "Class"): 

All current and former driver employees who worked for Skagit 
Transportation, Inc. at any time from May 10,2010 through the 
date of final disposition of this act ion. 

The Proposed Clnims of the Class 

Plaintiffs assert the fo llowing claims against Defendant individually and on behalf of 

the Class members: 

I. 

2. 

3. 

Payment of Wages Less Than Entitled - RCW 49.46.090 

Unpaid Wages on Termination - RCW 49.48 

Willful Refusal to Pay Wages - RCW 49.52.050 

For their alleged injuries as we ll as injuries suffered by the Class members, Plaintiffs 

seek actual damages and exemplary damages, including interest on damages, and attorneys' 

fees and costs. 

III. ANALYSIS 

The four prerequisites to class certi fication are numerosity, commonalit y, typ icality. and 

adequacy of representation. CR 23(a); see also Moeller v. Farmer's Ins. Co., Inc., 173 Wn.2d 
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264,278,267 PJ d 998 (20 11 ); Pellino v. Brink 's Inc., 164 Wn. App. 668, 682, 267 P.3d 383 

2 (20 11 ). In addition, one of the three conditions of CR 23(b) must be met. CR 23(b) ; see also 

3 Moeller, 173 Wn.2d at 279; Brink's, 164 Wn. App. at 682-83. Here, Plainti ffs seek 

4 certification under CR 23(b)(3), which requi res a fi nd ing that questions of law or fac t common 

5 to class members predominate over any questions affecting only the individua l members and 

6 that a class action is superi or to other ava il able methods for the fai r and effi cient adjudication 

7 of the controversy. 

8 CR 23 is li be rall y interpreted because the " rule avo ids multiplic ity of litigation, saves 

9 members of the class the cost and trouble of fili ng individual suits, and also frees the defendan t 

10 from the harassment of identical future li tigation." Moeller, 173 Wn.2d at 278. Because a 

11 class is always subject to later modifi cat ion or decertifi cation, "the tria l court should err in 

12 favor of certi fy ing Ihe class." Id. 

13 A. 

14 

Plaintiffs Sntisfy the Requirements fol' Class Cel'tification Under Rule 23(a) 

I. The Numerosity Requirement Is Sati sfied 

15 The fi rs t prerequisite fo r certificat ion is that the class is "so numerous that joinder of all 

16 members is impracticable." CR 23(a)( I ). Although there is no fi xed ru le, more than 40 

17 members generall y suffi ce. Miffer v. Farmer Bros. Co. , 115 Wn. App. 8 15, 82 1-22, 64 P .3d 49 

18 (2003). In addition to sheer numbers, courts look at geographical di spersion, degree of 

19 sophistication, and class members' re luctance to sue indiv idually." Rodriguez v. Carlson, 166 

20 F.R.D. 465, 471 (E.D. Wash. 1996).' 

21 Here, the Class consists of approximate ly 180 current and fo rmer Washington-based 

22 drivers of Skagit. The Class members are di spersed throughout Washington State and are 

23 unlikely 10 have the resources to sue individua ll y. Numerosity has been sati sfi ed. 

24 

25 

26 
l Because Rule 23 is based on its federa l counterpart, intcrpretations of analogous provis ions by federal courts are 
persuasive to the extcnt thcy do not contrad ict thc deci sions of Washington's courts. Pickell v. Holland Am. Line
Wesrollrs. IIIC. , 145 Wn.2d 178, 188,35 P.3d 351 (200 1). 
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2. There Are Numerous Questions of Law and Fact Common 10 the Class 

The second prerequisite for class certificat ion is the existence of "a single issue 

common to allmcmbers of the class." Smith v. Behr Process CO/p., 113 Wn. App. 306, 320, 

54 P.3d 665 (2002); see also CR 23(a)(2). 

The commonal ity test " ' is qua litative rather than quanti tative, that is, there need be 

only a single issue common to all members of the class.' '' In re Am. Med. Sys .. 75 F.3d 1069, 

1080 (quoting I Herbert B. Newberg & Alba Conte, Newberg on Class Actions, § 3. 10, at 3- 50 

(3d ed. 1992» ; see also In re Orthopedic Bone Screw Prods. Liab. Lilig. , 176 F.R.D. 158, 174 

(E.D.Pa. I 997) (" [A] common question need only exist. not predominate, for the [commonali ty] 

requirement to be satisfied."). 

There is a low threshold to satisfy thi s test. Beltr Process, 113 Wn. App. at 320. If a 

defendant has "engaged in a ' common course of conduct' in relation to all potential class 

members," class certificat ion is appropriate regardless ofwhelher "different facts and perhaps 

differenl questions of law ex ist withi n the potential class." Brown v. Brown,6 Wn. App. 249, 

255, 492 P.2d 58 1 (1971); accord Miller, 115 Wn. App. at 825. 

Furthermore, a common course of conduct need not affect all potentia l class mem bers 

unifonnly. Instead, a "common" question is one that is "characterist ic ofa usual type or 

standard: representative ofa type." A,?finson v. FedEx Ground Package Sys. , Inc. , 174 Wn.2d 

85 1, 875, 28 1 P.3d 289 (20 12) (emphasis in original) (citation omitted). 

" [C]Jaims by workers that their employers have unlawfully denied them wages 10 which 

Ihey were lega ll y entit led have repeated ly been he ld to meet the prerequisites for class 

certification[] ," including commonality. Ramos v. SimplexGrinnell LP, 796 F. Supp. 2d 346, 

355 (E.D.N . Y. 20 II ). T his is because the glue hold ing together such claims is the common 

question of whether an un lawfu l wage policy prevented employees from collecting lawfully 

earned wage compensation. /d.; see also Avilez v. Pinkerton Gov 't Servs, 286 F.R.D. 450,463-

64 (C.D. Cal. 20 14); Dilts v. Pellske Logistics. LLC, 769 FJd 637, 640 (9th Cir. Sept. 8, 2014) 

(reversing dismissal ofrest break claims in certified class act ion on behalf of truck drive rs). 

ORDER GRANTING PLA INTIFFS' MOTION FOR CLASS 
CERTI FICATION·4 



Here, there are common questions fo r which there are common answers, includ ing but 

2 not limited to: ( I) whether Skagit has engaged in a common course of failing to ensure that 

3 d river employees receive the rest breaks to which they are entitled under the law; and (2) 

4 whether Skagit has engaged in a common course of fa il ing to compensate Class members fo r 

5 rest breaks, whether those breaks were rece ived or not. 

6 Because there are numerous questions of law and fact common to all Class members 

7 regarding rest breaks, the commonality requirement is sati s fi ed. 

8 On the issue related to whether Skagit has engaged in a common course of conduct 

9 regarding time deductions o r fai lure to compensate for meal breaks, Plaintiffs have not 

10 demonstrated Defendant 's alleged course of conduct relates to other class members. 

I I 
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• o. The Claims of the Named Plaintiffs Are Tvpical of the Class Cla ims 

The third prerequisite fo r certifi cation is that the claims of Plaintiffs arc typical of the 

proposed class. CR 23(a)(3) . "'Typicality is satis fi ed if the claim ' arises from the same event 

or practice o r course of conduct that gives rise to the claims of other class members, and if his 

or her claims are based on the same legal theory. '" See Brink 's, 164 Wn. App. at 684 (quoting 

Belir Process, 113 Wn. App. at 320 (citation omitted)). " Where the same un lawful conduct is 

all eged to have a ffected both named plaint iffs and the class members, varying fac t patterns in 

the individual claims will not de feat the typicality requ irement." Id. 

Plainti ffs ' claims regarding rest breaks are typical of the Class members' claims 

because they all arise from the conduct of Skagit and are based on the same legal theories, 

namely alleged systematic vio lat ions of Washington' s wage and hours laws on rest breaks. 

4. The Named Plai ntiffs and Their Counsel Will Fairly and Adequately 
Protect the Interests of tile Class 

24 The fourth prerequisite for cert ifi cation is a fi nding that the named plai ntiffs will " fai rly 

25 and adequately protect the interest of the class." CR 23(a)(4). This test is satisfi ed if the 

26 named plaint iffs are able to prosecute the action vigoro usly through qualified counse l, and the 
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plaintiffs do not have interests antagonisti c to those of absent class members. See Hansell v. 

2 Ticket Track. IIIC. , 2 13 F.R.D. 4 12, 415 (W.D. Wash. 2003). 

3 With respect to the first element, Plaintiffs' counsel have extensive experience 

4 certifying, li tigating, trying, and settling class actions, including wage and hour actions 

5 involving the same laws and regulations at issue here. 

6 Wi th respect to the second element, the claims of Plainti ffs are coextensive with and not 

7 antagonisti c to the claims asserted on behalf of the Class. Plaintiffs and Class members are 

8 alleged to have suffe red the same injuries: not being paid for their statutorily mandated rest 

9 breaks. 

J 0 The adequacy requirement is sati sfied. 

II B. 

12 

Plnintiffs Meet the Req uirements for Certification under Ru le 23(b)(3) 

I. Common Factual and Legal Questions Concerning Skag it's Conduct 
Predominate Over Any Ind ividual Damages Issues 

13 
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The predominance req uirement " is not a rigid test, but rather contemplates a review of 

many factors , the centra l question being whether 'adjudication of the common issues in the 

part icular suit has important and desirable advantages of judicial economy compared to a ll 

other issues, or when viewed by themselves. '" Sillon v. Stale Farm MUI. AIIIO. Ins. Co. , 116 

Wn. App. 245, 254, 63 PJd 198 (2003) (quoting 2 Newberg § 4.25). The requirement " is not a 

demand that common issues be dispositive, or even determinative .... '[A] single common 

issue may be the overriding one in the li tigation, despite the fact that the suit also entails 

numerous remaining individual questions.'" /d. (quoting 2 Newberg § 4.25). In deciding 

whether common issues predominate, the Court " is engaged in a pragmatic inquiry into 

whether there is a common nucleus of operative facts to each class member's claim." Bell,. 

Process, 113 Wn. App. at 323. 

Plaintiffs' case invo lves the lawfu lness of Skagit's uniform policies and practices. To 

prevai l on their claims fo r statutory rest and meal period vio lations, Plainti ffs must demonstrate 

that Skagit engaged in a pattern and pract ice of failing to compensate Class members fo r rest 
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breaks and whether those breaks were received or not. These common issues will predominate 

2 at trial. 

3 While the amount of damages to which the members of the Class are entitled must be 

4 calculated, the fact that those damages may be varied does not preclude class cert ification. See 

5 Belir Process, 113 Wn. App. at 323 (c iting Blackie v. Barrack, 524 F.2d 891, 905 (9th Cir. 

6 1975» ; see also Moeller, 173 Wn.2d at 279-280 (affirming class certi fication even though the 

7 damages model showed that some class members had not been injured by defendants' 

8 conduct"). " [T]he trial court has a variety of tools available to deal with" the management of 

9 any individual damages issues. Sitton, 116 Wn. App. at 259-60. Because common issues 

10 predominate over any individualized issues, the predominance requirement is sati sfied. 

1 1 2. Plaintiffs Sati sfy the Superioritv Requirement 

12 Before granting certification under CR 23(b)(3), the Court must find that a class act ion 

13 is the superior means o f adjudicat ing thi s controversy. "This requirement focuses upon a 

14 comparison of ava ilable alternatives." Si((ol1, 11 6 Wn. App. at 256. Factors to be considered 

15 include "conserving time, effort and expense; providing a forum for small claimants; and 

16 deterring illegal activities." Id. at 257 (c itation omitted). The Court al so looks at the interest of 

17 Class members in individually controlling the prosecution of claims, the extent of any litigation 

18 already commenced by Class members, the des irability of concentrating the suit in this forum, 

19 and any difficulties that may be encountered in managing the action. CR 23(b)(3)(A)-(D). 

20 "A class action may be superior if class litigation of common issues will reduce 

21 litigation costs and promote greater efficiency, or if no rea li stic alternative ex ists." Connor v. 

22 Automated Accounts, Inc., 202 F.R.D. 265, 27 1 (E.D. Wash. 2001 ). Here, Plainti ffs' claims 

23 raise comlllon factual and legal issues. 

24 In add ition, class treatment conserves judicial resources and promotes consistency and 

25 effic iency of adjudication. Lerwill v. "iflight Motion Pic/llres Inc., 582 F.2d 507, 512- 13 (9th 

26 
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Cir. 1978) ("Numerous indiv idual actions would be expensive and time-consuming and would 

2 create the danger of confli cting decisions as to persons similarly situated."). 

3 Given the number of Class members and the common issues, a class action is the most 

4 appropriate means of adjudicating the claims arising out of Skagit' s common course of 

5 conduct. 

6 
, 
>. This Case Presents No Management Difficulties 

7 "[O]ne of the elements that goes into the balance to determine the superi ority ofa class 

8 action in a particular case" is "manageab il ity." SiIlOIl , 11 6 Wn. App. at 257 (citation omitted). 

9 " [A]ny complex class act ion is like ly to present a challenge," but there are "a vari ety of tools 

I 0 ava ilable to deal with" the management o f any individual damages issues. Id. at 259-60. 

11 Here, the Court wi ll not face unwie ldy diffi culties managing and resolving the case. 

12 Liability turns on Skagit's conduct, which appears uniform with respect to Class members, and 

13 there are variolls ways in which to determine any resulting damages. 

14 4. Const itutionallv Sound Not ice Can Be Provided to Class Members 

15 To protect their ri ghts, absent class members must be provided with the best notice 

16 practicable when an action is certified under Rule 23(b)(J). CR 23(c)(2); see also Eisen v. 

17 Carlisle & Jacquelin, 417 U.S. 156, 174-175, 94 S. Ct. 2140,40 L. Ed. 2d 732 (1974). Here, 

18 Skagit has already produced a list of a ll drivers who worked for the company during the Class 

19 period, which includes each person's last known phone number and mailing add ress. 

20 Not ice can be sen t di rectly via Firsl Class mail to all currenl and former Skagit dri vers 

21 who worked for the company at any ti me from May 10, 20 I 0 to the present. In addition, notice 

22 can be published on a website mainta ined and updated by Plaintiffs' attorneys. Together, these 

23 approaches will provide the best practi cable not ice to the Class members. 

24 If the parties are unable to agree on the form of notice, Plaintiffs shall present their 

25 proposed form to the Court for approva l. 

26 
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IV. CONCLUSION 

For the reasons set fort h above, NOW, THEREFORE, IT IS HEREBY ORDERED: 

I. The following Class is certified for purposes of li tigation and trial: 

All current and former driver employees who worked for Skagi t 
Transportat ion, Inc. as a driver at any time from May 10,20 10 
through the date of final disposition of thi s action. 

Excluded frolll the Class are Skagit, any entity in which Skagit has a contro ll ing interest 

or which has a controll ing interest of Skagit, and Skagit 's lega l representatives, assignees and 

successors. Also excluded are the Judge to whom thi s case is assigned and any member of the 

Judge ' s immediate family; 

2. Plaintiffs Bodily and Snider are designated and appointed as representatives for 

II the Class; 

12 4. The law firms ofTcrrell Marshall Daudt & Willie PLLC, and Rekhi & Wolk, 

13 P.S. are appo inted as counsel fo r the Class; 

14 

IS 

16 

17 
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5. If the parties are unable to agree on the fonn of notice, Plaintiffs shall present 

their proposed foml to the Court for approva l no later than 2 1 days from the date of this order. 

IT IS SO ORDERED 

DATED this ~ day of--.l~,=!-..,L;'-____ ;~~"-
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