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ASSIGNED TO THE HONORABLE CATHERINE SHAFFER 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

ZACHARY HUDSON, individually and on behalf 
of all others similarly situated,  
 
    Plaintiff, 
v. 
 
OATRIDGE SECURITY GROUP, INC., a 
Washington corporation; and CY A. OATRIDGE, 
individually and on behalf of the marital 
community composed of Cy and J. Doe 
OATRIDGE,  
    Defendants. 

NO.  18-2-23611-8 SEA 

RESPONSE TO CLASS CERTIFICATION 
MOTION 

 
I. Relief Requested 

Defendant Oatridge Security Group (“Oatridge”) requests that class certification be 

denied.  Plaintiff claims that although Oatridge provided paid rest and meal periods when 

he could use his cell phone, eat, read and sit in a guard shack, these were not legally 

compliant breaks because he allegedly had to be available in the unlikely event that 

something occurred during break time that required some attention.  Plaintiff argues that 

this required him to remain “vigilant” in the same way as an armored car driver. Not only is 

this theory factually and legally incorrect, it completely fails on a class wide basis because 
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the two work sites where plaintiff worked are very different from the other Oatridge work 

sites in Washington.  Resolution of the rest/meal period and “pass down” issues will 

require individualized analysis of each of the nine different business models applicable to 

Oatridge’s 54 Washington work sites.  Moreover, even within those models, an employee 

by employee analysis will be required to decide liability issues.  Because the liability issues 

simply cannot be decided based on representative testimony, no class should be certified.      

II. Statement of Facts 

During the proposed class period, Oatridge had 54 separate work sites.1  Within 

these 54 locations there are at least nine different business models regarding the work 

that security officers performed and the process by which rest and meal periods were 

provided. Additionally, there was no “pass down”2 at many of these work sites and to the 

extent there was any pass down at other sites, the process varied. 

Plaintiff supports his motion with eleven declarations, but these declarations 

discuss only 5 of the 54 work sites – only 9.2% of the work sites within the proposed class.  

The five work sites Plaintiff addresses are Seattle Tunnel Partners (“STP”), Facebook, 

Tacoma Trestle, Sabey (Quincy) and Centeris.3  Without any evidentiary support, Plaintiff 

asserts that the rest and meal period procedures and pass down processes are similar at 

the other 49 work sites – the remaining 90.8% of the proposed class.  That unsupported 

assertion is simply not true.   

                                                 
1 These sites are listed on Exhibit B to the 30(b)(6) deposition of Oatridge which is attached to this motion as 
Exhibit A. 
2 Pass down refers to the transfer of information from the officer leaving duty to the officer arriving. 
3 Three declarations also note that the witnesses worked at another job site (Texidor – Swedish garage; 
MaGregor–City University; and Sarter – unnamed Edmonds construction site) but provide no detail as to the 
meal or rest period practices or any pass down requirement on these sites. 



 

Response to Class Certification - 3 of 23 
(18-2-23611-8 SEA) 
[4836-5577-7707] 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

  

LAW OFFICES 
GORDON THOMAS HONEYWELL LLP 

1201 PACIFIC AVENUE, SUITE 2100 
TACOMA, WASHINGTON  98402 

(253) 620-6500  -  FACSIMILE (253) 620-6565 

a. Terms Defined. 

It is important to define two key terms which are not spelled out in plaintiff’s 

declarations. First, under WAC 296-126-092 there are two methods to provide a legally 

compliant rest period. While rest periods may be scheduled, scheduling is not required. 

Under the intermittent rest period rule, “when the nature of the work allows employees to 

take intermittent rest periods equivalent to ten-minutes for each four (4) hours worked, 

scheduled rest periods are not required.”  WAC 296-126-092(5).  Under this rule, rest time 

need not be consecutive so long as the periods provided total the ten-minute minimum 

over each four-hour work period.  Rest periods are paid at all Oatridge work sites. 

Similarly, meal periods may be paid or unpaid. If the employee is relieved of duty, 

the meal period may be unpaid. There are four sites with an unpaid meal period (JBLM, 

Bass Pro, SOS, Swedish concierge). In contrast, “when the employee is required by the 

employer to remain on duty on the premises or at a prescribed work site in the interest of 

the employer” a meal period must be paid. WAC 296-126-092(1). But simply being on call 

during a meal period is not itself a violation; it just makes the meal period paid.  The meal 

period is paid at all other Oatridge sites.  The question then becomes whether the employee 

received a total of 30 minutes of meal time. 

b. Oatridge Operates Under Nine Different Business Models. 

Oatridge operates the following different business models for security officer duties, 

meal and rest period procedures and pass down processes depending on the customer’s 

needs and requirements: 
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1. Federal Sites.   

Oatridge provides security services to the Federal government on five different 

locations in Washington.4 The functional job duties and rest/meal period processes are 

significantly different at each site. 

The first site is Joint Base Lewis McCord (“JBLM”).5 At JBLM, Oatridge partners with 

another company to perform fire alarm testing on base.  Oatridge has two officers plus a 

site supervisor at this location.  The supervisor and officers schedule their own breaks 

which are taken away from work areas without any work responsibilities.  The officers and 

supervisor are free to (and in fact do) leave the work area for an unpaid meal period.  The 

work instructions come from the military and are provided by the supervisor to the security 

officers after the officers have clocked in so there is no pass down process at JBML.  Decl. 

of Amy Ogren-Bedford; Decl. of Christian Velez-Moya (Velez-Moya Decl.) ¶ 2. 

The second federal site is at Chief Joseph Dam in Eastern Washington.  Oatridge 

staffs two fixed posts plus a rover position twenty-four hours a day seven days a week.  A 

site supervisor also works on day shift. The officers have developed a system to relieve 

each other for rest and meal periods.  While on a rest period, the officer has no work duties 

at all.  The officers are free to and in fact do leave the facility during a 30-minute meal 

period, although Oatridge still pays for this time.  No pass down is required, and any 

information exchange should be very brief. Decl. of Kyle Haywood; Velez-Moya Decl. ¶ 3. 

                                                 
4 Four federal sites are discussed herein.  At the fifth site, Pier 23, Oatridge does more traditional security 
work. Velez-Moya Decl. ¶ 6. 
5 In Peoples v. Puget Sound’s Best Chicken, 185 Wn. App. 691 (2015) the court held that a Washington 
statute (RCW 49.60) did not apply to work done at JBLM which was a federal enclave.  The federal enclave 
doctrine bars the claims at JBML and at most, if not all, the other federal sites.  This is an additional issue 
unique to the federal sites. 
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Third, Oatridge employees provide security services at an Army Corp of Engineers 

facility in Walla Walla.  Oatridge staffs two shifts a day which currently overlap by 

approximately four hours.6  The Oatridge officers cover for each other’s meal and rest time 

when their shifts overlap. Because the officers remain on site, the meal period is paid.  

Given that the shifts overlap, there is no pass down requirement.  Decl. of Lavina Loran; 

Velez-Moya Decl. ¶ 4. 

Fourth, Oatridge provides security services at an Environmental Protection Agency 

(“EPA”) facility in Port Orchard.  Oatridge staffs three shifts a day seven days a week.  The 

job functions overlap between the EPA employees and the Oatridge employees.  The 

Oatridge and EPA employees cover each other for meal and rest periods.  The Oatridge 

officer has no work responsibility during rest or meal period time.  Because the Oatridge 

officer carries a radio, the meal period is paid.  Any pass down at this site is done on the 

clock.  Decl. of Will Gano; Velez-Moya Decl. ¶ 5. 

The last federal site is at Pier 23 in Tacoma where Oatridge does work for the Army 

Corps of Engineers.  This site is staffed with two officers 24/7.  The officers conduct fire 

watch and patrol the perimeter, building, dock and vessels at the pier.  The officers relieve 

each other for meal and rest periods.  The meal and rest periods are paid.  There should 

be minimal, if any, pass down on this site. Id. ¶ 6. 

2. Loss Prevention Responsibilities 

Oatridge has two loss prevention contracts, one directly with Bass Pro retail stores 

and a second with a third-party (SOS Security) who provides mall security and security to 

other retail stores. The work process for both contracts is similar. At Bass Pro, Oatridge 

                                                 
6 Until a month ago, the overlap was longer. 
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provides security services for the hours the retail store is open. Rest periods are typically 

taken in the Bass Pro break room, and the officer is free to engage in personal pursuits 

while on rest time.  Meal periods are similar and are unpaid.  One of the employees who 

works this job testifies that he never misses a rest or meal period.  Decl. of Nick Von 

Neudegg ¶ 8.  Given the nature of the work, there is no pass down for most shifts, although 

a brief pass down happens a few days a week. Id; Velez-Moya Decl. ¶ 7. 

The work with SOS is similar. Under that contract, Oatridge provides loss prevention 

services at malls and various retail stores, including stores in Seattle.  Meal and rest 

periods are either set by the officer or scheduled by the client. The security officer is free 

to engage in personal pursuits during meal and rest time and is able leave the premises 

during an unpaid meal period.  There is no pass down requirement under this contract.  Id. 

¶ 8. 

3. Marine Sites  

Oatridge provides security services at two marine terminals, Pacific Northwest 

Terminals (“PNT”) and Inchcape. At both sites, the function is to ensure that only authorized 

persons enter or leave the terminal. There are typically long periods when there is little to 

no activity at each terminal. Id. ¶ 9.  The officer takes a rest period and meal period while 

the gate is closed.  If a person approaches the gate while it is closed, that person is required 

to wait for the officer to return to duty before he or she may present credentials to access 

the terminal. Because this is typically a single a single shift operation, there is no pass 

down procedure. Id. 

At Inchcape, the Oatridge security officer’s task is to ensure that the employees of 

the vessel do not leave the secure marine terminal without authorization. For rest and meal 

periods, the security officer closes the gate. If there was a situation in which someone 
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needed to leave the terminal while the officer was on break or at lunch the security officer 

would complete the required task and then return to complete the meal or rest period. Rest 

periods were almost never interrupted.  The officer typically ate a meal in an area for the 

ship’s unloaders near the gang plank.  This area has a restaurant with tables and a fridge, 

microwave and bathroom. At the end of day shift, the officer does a verbal pass down to 

the officer relieving that rarely lasts more than about 2 minutes. Decl. of Don Murdzia 

(“Murdzia Decl.”), ¶¶  3-8. 

4. Work Place Violence Prevention Sites 

Oatridge supplements some clients’ staffing when a client needs additional 

security.7  The process for meal and rest periods is similar at each site.  The officer on duty 

advises the client that the officer is taking a rest or meal period.  During that time period, 

the client’s employees have the applicable security responsibility and the security officer 

has no on-going work obligations during the meal or rest period time.  If something happens 

during a meal or rest period which results in the client contacting the security officer, the 

officer will handle the issue and then resume the rest of meal period.  This rarely if ever 

happened.  Because the officer is required to remain on premises, the meal period is paid.  

There is no pass down requirement or process at these sites. Velez-Moya Decl. ¶ 10. 

5. Roving Patrols 

Oatridge also has three roving patrol work sites at which a security officer drives 

between various locations as directed by the client.  At two sites, the locations are all on a 

single large construction project: (KIEWIT SR99 and L-200 Light Rail Construction) and in 

                                                 
7 Oatridge provides similar services at Swedish hospital when the hospital wants additional security for a 
patient for various reasons.  The process for rest and meal periods is the same as at the other violence 
prevention sites. 
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one other the officer travels between sites controlled by the client, (Hansen Trust - Seattle).  

In a roving patrol site, the security officer typically takes a rest period while in transit from 

location to location. Frequently, the officer will stop at a convenience store or other location 

to purchase food or use the restroom.  Similarly, meal periods are taken while in transit 

from location to location, again typically at a restaurant or similar facility.  These posts were 

staffed only one work shift per day so there is no pass down. Murdzia Decl. ¶ 12-15, Velez-

Moya Decl. ¶ 11. 

6. Commercial Sites, Complete Relief of Duty  

Oatridge operates a variety of commercial work sites where the security officer is 

completely relieved of duty for rest and meal periods. A good example is the concierge desk 

at Swedish Hospital. There, the officer provides “reception” desk duties at the hospital. To 

take a rest or meal period, the officer puts up an “on break” sign and then the desk is either 

not staffed or a Swedish employee will cover.  The officer may take the meal and rest 

periods wherever the officer likes - leave the site, use the Swedish break room or use 

another location.  The security officer has no work responsibilities during rest and meal 

periods and the meal period is unpaid.  There is no pass down for day shift, night shift pass 

down is by email and any pass down on swing shift should be a minute or two at most.  

Velez-Moya Decl. ¶ 13. 

At City University, Oatridge provides security services at three campuses in the Puget 

Sound area, including in Seattle.  On those sites, the security officer patrols the campus, 

and is available to answer questions or respond to emergencies.  The officers schedule 

their own rest and meal period time.  Because there is no specific requirement to be in any 

given place at a given time, the officer may choose the location for rest or meal periods. 

Additionally, if the officer notifies the City University receptionist, City University employees 
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will take over the officer’s job responsibilities during rest or meal period time.  The officer 

has no work duties during rest and meal period time. During most of the year and at most 

locations, Oatridge covers two shifts per day, one from 6:00 a.m. – 2:00 p.m. and one from 

2:00 p.m. – 10:00 p.m, although those times have varied.  There is no pass down at the 

beginning and end of the work day and the security officers typically do not interact when 

the second officer arrives at 2:00 p.m. Decl. of Tommy Volk ¶ 2-10; Velez-Moya Decl. ¶ 11-

16. 

7. Commercial or Construction Sites with Multiple Officers  

Oatridge has many commercial or construction work sites with more than one 

security officer per shift. At these sites, the security officers relieve each other for meal and 

rest periods.  At some of these sites, there is no pass down required or the pass down was 

brief.  

An example is work for Mortenson Construction at Key Arena.  This site has multiple 

officers on each shift.  The officers and site supervisor developed a process by which the 

officers relieve each other for meal and rest periods.  Once relieved, the security officer has 

no ongoing responsibilities during the meal and rest period time.  Officers received 

compliant rest and meal period all or almost all the time.  This site uses a notebook or 

reports to exchange information and any information exchanged verbally at this work site 

should be minimal.  Velez-Moya Decl. ¶ 14.8 

                                                 
8 This model also applies to the following sites:  three Sabey sites (IGQ, IGC and Cherry Hill), East Side 
Heritage, Esterra, and Point Edmonds. Additionally, another site, One Way Development and Construction, 
had a process by which employees of the client could be available to provide relief for rest and meal periods. 
Velez-Moya Decl. ¶ 15.  
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8. Commercial Sites – Single Employee  

Oatridge also provides security services for construction or commercial sites at 

which only one security officer is on duty at any given time. On these sites, the security 

officer typically spends much of the work shift in a “guard shack” and occasionally patrols 

the perimeter. At the vast majority of these locations, little happens during the work day. 

Thus, security officers (can and do) have at least ten-minutes of rest time for every four 

hours of work. Security officers are permitted (and in fact do) go into the guard shack or 

their car to have a cup of coffee, engage in personal activities, or warm up.  Security officers 

are provided at least 30 minutes during the work shift to eat a meal and are paid for this 

time.  Frequently, these work shifts are conducted overnight (i.e., one shift per day), and 

there is no pass down on such sites. See Volk Decl. ¶ 11-18; Murdzia Decl. ¶ 9-11; Decl. 

of Jonathan Hord; Velez-Moya Decl. ¶ 18. 

9. Seattle Tunnel Partners  

Finally, the last business model is Seattle Tunnel Partners (STP), the work site at 

which the only named plaintiff predominantly worked. The number of posts and number of 

shifts on this site varied over time depending on the progress in constructing the new 

Seattle tunnel.   

STP complained to Oatridge that security officers were often seen on personal cell 

phones or engaged in other personal pursuits during the shift. Eventually, Oatridge and STP 

agreed that Oatridge officers were permitted to use personal cell phones or engage in other 

personal activities during rest and meal periods.  Oatridge then scheduled such periods. 

During the scheduled breaks and meal periods, officers are permitted to use cell 

phones, use the restroom, stay in the guard shack or engage in other personal.  If an officer 
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needed to leave a post during a rest or meal period, another officer or “rover” would provide 

coverage. See Decl. of Mark Marksberry ¶ 2-10; Velez-Moya Decl. ¶18-19.     

At STP, during the vast majority of work shifts very little occurred, there was little 

information to be exchanged by the security officers and any pass down should have taken 

no more than a minute or two to complete. Marksberry Decl. ¶ 11; Velez-Moya Decl. ¶ 20. 

As the foregoing demonstrates, any analysis of the legal issues can only be done on 

a site by site basis with evaluation of the duties and procedures unique to that site.  The 

legal theory asserted here is that a security officer was required remain ever-vigilant and 

thus did not receive compliant rest and meal periods.9  But this theory simply cannot and 

does not apply to much of the proposed class.  For example, constant vigilance is certainly 

not required at sites where the officer leaves the work area for an unpaid meal period, 

takes a break in an employee break room, or stops at a convenience store during a roving 

driving patrol.  It is hard to see how this legal theory applies when the security officers who 

work at that site testify as to that site’s process to provide compliant rest and meal periods 

and testify that they always or almost always received compliant rest and meal periods.   

c. Even within the business models, individualized analysis is required. 

Oatridge has submitted numerous declarations from security officers, each of whom 

testify that all or substantially all of the time the systems in place provided legally compliant 

meal and rest periods. Witnesses identified by plaintiff say the opposite.  But deciding that 

question will require testimony on an employee-by-employee basis as to whether the 

security officer understood the structure in place, whether he or she followed it, whether 

                                                 
9 Oatridge disputes this claim as a factual matter and notes that complete relief of duty has never been a 
requirement for a paid meal period.  But the larger point here is that legal theory simply does not apply across 
the proposed class. 
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there were periods of inactivity during the work shift, whether the security officer in fact 

had 30 minutes to eat a meal and what information and for what duration was spent on 

any required pass down. These are inherently individual questions which cannot be 

decided on a class basis.   

III. Statement of Issues 

1. When the processes to provide complaint rest and meal periods vary across at least 

nine different models with 54 work sites in the proposed class, are the commonality, 

predominance and superiority elements required for class certification met?  NO. 

2. When the single named plaintiff worked at only 2 of the 54 work sites in the 

proposed class and those sites had very different rest/meal period practices and alleged 

pass down processes than the remaining work sites, is the typicality element required for 

class certification met?  NO. 

3. Where site-by site and individualized analysis is necessary to determine whether 

any given class member received a complaint rest/meal period or performed any 

uncompensated work, may an action proceed on a class basis?  NO. 

IV. Evidence Relied Upon 

This response is supported by the following declarations:  Amy Ogren-Bedford, Kyle 

Haywood, Lavina Loran, Will Gano, Nick Von Neudegg, Don Murdzia, Tommy Volk. Jonathan 

Hord, Mark Marksberry, and Christian Velez-Moya. 

V. Argument 

“Because class actions are a specialized proceeding available in limited 

circumstances, the trial court must conduct a ‘rigorous analysis’ of the CR 23 requirements 

to determine whether a class action is appropriate in a particular case.” Miller v. Farmer 
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Bros. Co., 115 Wn. App. 815, 820, 64 P.3d 49 (2003); Weston v. Emerald City Pizza LLC, 

137 Wn. App. 164, 169, 151 P.3d 1090 (2007). The plaintiff seeking class certification 

bears the burden of demonstrating that each of the requirements of Rule 23 have been 

met. Id.  

The requirements of Rule 23 and its federal counterpart are identical and, as such, 

federal cases interpreting the analogous federal provision are “highly persuasive.” Pickett 

v. Holland Am. Line-Westours, Inc., 145 Wn.2d 178, 188, 35 P.3d 351 (2001); Schnall v. 

AT&T Wireless, 171 Wn.2d 260, 271, 259 P.3d 129 (2011) (federal court decisions are 

“highly persuasive” in Rule 23 evaluations). 

In their motion for class certification, Plaintiffs vastly understate their obligations in 

certifying a class, claiming the Court “should liberally interpret” Rule 23’s requirements 

and “err in favor of certification.” Motion at 10:15-23. Plaintiffs’  apparent request for a 

rubber-stamp certification inquiry is not the proper standard. Requests for class 

certification must “strictly conform” to Rule 23 requirements. Schwendeman v. USAA Cas. 

Ins. Co., 116 Wn. App. 9, 18, 65 P.3d 1 (2003). Actual, “not presumed, conformance with 

Rule 23(a) remains . . . indispensable.” Weston, 137 Wn. App. at 165. Conclusory 

allegations are not sufficient to justify certification, and in determining whether Plaintiffs 

have met their burden, the Court must consider Oatridge’s substantial countervailing 

evidence. Weston, 137 Wn. App. at 171–73. 

Plaintiffs must show their proposed class meets all Rule 23 requirements. DeFunis 

v. Odegaard, 84 Wn.2d 617, 636, 529 P.2d 438 (1974); CR 23. Even if Plaintiffs meet the 

Rule 23(a) elements of (1) numerosity; (2) commonality; (3) typicality; and (4) adequacy of 

representation (and they do not meet 2 and 3), they still “must further satisfy the tougher 
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standard of CR 23(b)(3) and prove that common legal and factual issues predominate over 

individual issues and that a class action is an otherwise superior form of adjudication.”10 

Schnall, 171 Wn.2d at 269. A plaintiff’s failure to meet any one of these requirements 

“precludes class certification.” Schwendeman, 116 Wn. App. at 18. Here, Plaintiffs have 

failed to establish the required criteria of Rule 23 – this precludes class certification.  

a. Plaintiff Fails to Meet the Commonality Requirement 

The commonality element requires that the class members’ claims “depend on a 

common contention” which “must be of such a nature that it is capable of class-wide 

resolution – which means that determination of its truth or falsity will resolve an issue that 

is central to the validity of each one of the claims in one stroke.” Mazza v. Am. Honda Motor 

Co., 666 F.3d 581, 588 (9th Cir. 2012) (quoting Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 

338, 350, 131 S. Ct. 2541, 180 L.Ed.2d 374  (2011); CR 23(a)(2). 

“[T]his requirement is better understood as an inquiry into ‘the capacity of a class-

wide proceeding to generate common answers apt to drive the resolution of the litigation.’” 

J.T. v. Regence BlueShield, 291 F.R.D. 601, 611 (W.D. Wash. 2013). “[T]he critical inquiry 

is not whether there are common questions, but whether they will generate common 

answers.” Pryor v. Aerotek Sci., LLC, 278 FRD 516, 526 (C.D. Cal. 2011) (emphasis added). 

See also Wang v. Chinese Daily News, Inc., 737 F.3d 538, 542–43 (9th Cir. 2013) 

(“Dissimilarities within the proposed class may ‘impede the generation of common 

answers.’” (quoting Wal-Mart, 564 U.S. at 350–51). 

Thus, for example, in Oda v. State, Division I reversed certification of a putative class 

of female professors at the University of Washington alleging intentional discrimination 

                                                 
10 Oatridge does not contest the numerosity or adequacy of counsel elements. 
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against the female faculty based on an alleged common course of conduct throughout all 

departments at the University. 111 Wn. App. 79, 44 P.3d 8, 18 (2002). The court reasoned 

that, although the plaintiffs could establish they were paid less because they were female, 

evidence of discrimination in a single department – in this case, the School of Dentistry – 

did not demonstrate a common course of intentionally discriminatory conduct for other 

departments – “a large, decentralized university, where departments have great autonomy 

in personnel decisions, class action treatment … is inappropriate”). Id. at 99-100. 

The same principle shows why the commonality element is not met here.  Oatridge 

has multiple methods by which rest periods are provided. Some security officers may leave 

the work area and have no need for coverage (e.g. Bass Pro, City University).  Others are 

fully relieved by other Oatridge employees (e.g., Chief Joseph Dam, Key Arena) or in another 

manner (e.g., EPA. Army Corps, Swedish concierge).  While other sites have less formal rest 

period procedures, the officers who work at those sites testify that they can and do receive 

a complaint rest period all or nearly all the time.  E.g. Murdzia Decl. ¶10-11 (Fredrickson); 

Volk Decl. ¶15-16 (Goodman Real Estate).  There is no common question that would 

generate a common answer as to whether there is any rest period violation across all these 

situations. 

The same is true with the meal period issues.  At four sites – JBLM, BassPro, SOS 

and Swedish Concierge – the officers can and do leave the work site and thus have an 

unpaid meal period.  Other sites provide complete relief for a meal period, although 

Oatridge pays for the time because the officer is required to remain at the work site or carry 

a radio – a paid meal period.  With a paid meal period, the question becomes whether the 

individual officer had 30 minutes for a meal period.  The is no principled reason why this 
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could not happen, many officers testify that it did, and the resolution of this issue can only 

be made on a site by site and employee by employee basis.11  There is no basis to conclude 

that the experience at one site is the same at another or that all employee’s experiences 

are the same even at the same site. 

The variations in any pass down are just as great. At many sites officers do not 

relieve each other so no pass down is even possible.  Other sites convey information in a 

manner other than a verbal pass down. Where a pass down occurs, it is an individual 

question as to whether it is just a few sentences (Marksberry Decl. ¶ 20) or up to 10 

minutes as plaintiff claims.  But this issue can only be resolved on a site by site and 

employee by employee basis.  There are no common questions that would generate 

common answers as to pass down issues across all 54 work sites. 

The common questions plaintiffs claim in their motion do not result in common 

answers about liability.  While Oatridge may have one Employee Handbook and may follow 

a common orientation process, those facts do not change the conclusion that there are 

widely different and site-specific processes for providing rest/meal periods and for any 

pass down. While there may be written post orders, that does not establish that the practice 

for rest/meal periods or any pass down practice do not vary widely by work site.  Moreover, 

no liability issue may be decided based on the common questions plaintiff lists.  Instead, 

any liability decision can only be conducted only on a site-by-site and employee by employee 

basis.   

                                                 
11 For meal periods, there is a difference between being “on call” (which make the time paid) and engaging 
in work duties (which make the meal time non-complaint).  There is ample evidence that officer had no active 
work duties during meal periods but were paid because they were on call.  Certainly, this is true where the 
meal period was taken in an employee break room, a restaurant or similar location.  While this is not the 
motion to resolve those legal issues, the point here is that the facts relevant to this question vary greatly by 
site and by employee. 
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b. Plaintiff Fails to Meet the Typicality Requirement 

The typicality requirement exists to ensure that “the interests of the named plaintiff 

align with those of the class.” Regence BlueShield, 291 F.R.D. at 611; CR 23(a)(3). To 

determine whether claims are typical, courts analyze whether the named plaintiff and the 

putative class are in the same relative position, have similar injuries, and were injured by 

the same course of conduct, as well as whether the action is based on conduct unique to 

the named plaintiff. Id.; Smith v. Behr Process Corp., 113 Wn. App. 306, 320, 54 P.3d 665 

(2002) (“[A] plaintiff's claim is typical if it arises from the same event or practice or course 

of conduct that gives rise to the claims of other class members, and if his or her claims are 

based on the same legal theory.”). 

The typicality requirement is not met where individual inquiry is required to 

determine whether other members of the putative class have a similar injury as the named 

plaintiff – courts generally do not find typicality where there has been no similar injury to 

the other putative class members. See e.g., Washington v. Joe's Crab Shack, 271 F.R.D. 

629, 637 (N.D. Cal. 2010) (“[P]laintiff's claims are not coextensive with those of the class 

members who submitted declarations in support of [the defendant's] opposition to the 

present motion.”); Rosales v. El Rancho Farms, No. 1:09-cv-00707-AWI-JLT, 2011 WL 

6153276 *26 (E.D. Cal. 2011) (holding that plaintiffs were unable to demonstrate 

typicality because “many declarants assert they were never denied a rest or meal period, 

or required to work during one of the breaks” and, as such, “Plaintiffs do not appear ‘to 

have the same or similar injury’ as many of the putative class members”) (UNPUBLISHED 

AND NOT REPORTED).  
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The single named plaintiff worked at only two of Oatridge’s 54 work sites.  He can 

offer no admissible testimony about any other work site.  Plaintiff’s interests do not align 

with the interest of officers who work at the other 52 work sites many of which have vastly 

different business models and thus vastly different interests.  The experience of an officer 

working at JBLM, Bass Pro, Swedish concierge or City University is not at all like that of the 

named plaintiff working at STP.  As a result, the single named plaintiff’s experience is not 

typical of the class. 

c. Any Possible Common Questions do not Predominate 

The relevant inquiry for Rule 23’s predominance requirement is whether the 

proposed class is “sufficiently cohesive to warrant adjudication by class representation.” 

Schwendeman, 116 Wn. App. at 20; CR 23(b)(3). “The predominance requirement is more 

exacting and stringent than the commonality requirement” in Rule 23(a). Id.  

To this end, the Court must conduct a rigorous analysis of the substantive issues 

and the plaintiff’s evidence. Oda, 111 Wn. App. at 94 (reversing class certification). If 

individualized proof is needed on disputed liability issues, then common issues do not 

predominate, and certification must be denied. Jiminez v. Domino's Pizza, 238 F.R.D. 241, 

253 (C.D. Cal. 2006) (no predominance because “variability goes to whether an individual 

class member has any claim”); Schwendeman, 116 Wn. App. at 20 (certification denied 

where no “common nucleus of operative facts to each class member’s claim”).   

“Simply stating the existence of commonalities does not prove predominance.” 

Schnall, 171 Wn.2d at 135. The predominance inquiry “focuses on the relationship 

between the common and individual issues and tests whether proposed classes are 
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sufficiently cohesive to warrant adjudication by representation.” Vinole v. Countrywide 

Home Loans, 571 F.3d 935, 944 (9th Cir. 2009) (internal quotation marks omitted).  

The liability questions involve rest/meal period practices and any pass down 

requirement.  The facts as to each question vary widely across the nine business models 

and further vary by employee.  In predominance terms, the proposed class cannot be 

“sufficiently cohesive to warrant adjudication by class representation” because the liability 

questions can only be analyzed on a site by site and employee by employee basis.  Stated 

another way, the rest and meal period processes at the federal, loss prevention, roving 

patrol and complete relief sites are nothing like what plaintiff alleges in this action.  Any 

“representative testimony” plaintiff could produce about the legal theory advanced here 

(that officers were required to be always vigilant) is simply not applicable to the majority of 

the work sites in the proposed class.  For that reason, the proposed class is not “sufficiently 

cohesive to warrant adjudication by class representation.” 

d. Resolution will Require Individualized Analysis, Not Only on a Site-by-Site Basis, 
but Also Employee-by-Employee – thus the Superiority Element is not met. 

In assessing whether class resolution if “superior,” Rule 23(b)(3)(D) provides that 

“difficulties likely to be encountered in the management of a class action” is a factor that 

should be considered. Generally, the party seeking certification must demonstrate “a 

suitable and realistic plan for trial of the class claims,” Zinser v. Accufix Research Inst., 

Inc., 253 F.3d 1180, 1192, amended by 273 F.3d 1266 (9th Cir. 2001) (the “complexities” 

of individual issues “weigh heavily against class certification”). “If each class member has 

to litigate numerous and substantial separate issues to establish his or her right to recover 

individually, a class action is not ‘superior.’” Id.; Hughes v. Winco Foods, No. ED CV11-

00644 JAK (Opx), 2012 WL 34483 *9 (C.D. Cal. 2012) (“[C]lass proceeding would not 
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promote greater efficiency because the class action would devolve into hundreds or 

thousands of ‘mini-trials;’ thus, the difficulties associated with pursuing these claims via a 

class action outweigh any benefits”) (UNPUBLISHED AND NOT REPORTED); Schwendeman, 

116 Wn. App. at 29 (“With so many individual inquiries, involving the large number of crash 

parts and insureds living across the state, the trial court's decision that a class action would 

be difficult and unruly to manage is not untenable or manifestly unreasonable.”).  

In this case, resolution of the liability issues will require at least nine separate “mini-

trials,” to decide unique issues necessary to fairly determine any rest/meal break or pass 

down liability (or the lack thereof) across the nine different models.  Plaintiff want to gloss 

over these differences, but if one is allowed to pretend that these differences do not exist, 

any such trial would become so manifestly unfair that it will raise substantial due process 

concerns. Murry v. Griffin Wheel Co., a Div. of Amsted Indus., 172 F.R.D. 459, 462 (N.D. 

Ala. 1997) (noting that “’due process’ … requires manageability as well as fairness”). See 

also Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 164, 94 S. Ct. 2140, 40 L.Ed.2d 732 

(1974) (noting that the determination of whether a class is manageable “encompasses the 

whole range of practical problems that may render the class action format inappropriate 

for a particular suit”). 

Some putative class members testify that they did not receive meal or rest periods 

for a significant percentage of the time.  Other putative class members testify that they 

always or nearly always received compliant rest and meal periods. A good example is at the 

Tacoma Trestle site.  Jonathon Hord testifies that “all or almost all the time there was at 

least ten minutes of inactivity per four hours of work providing time for me to use as I chose” 

and that “there was always or almost always 30 minutes of time during the work shift for 

me to eat a meal.”  Decl. of Jonathan Hord ¶ 3, 4.  Plaintiff’s witness report a different 
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experience.  But these different experiences lead to very different liability outcomes, thus 

demonstrating why individualized analysis is required.  And with respect to meal periods, 

there are no going work duties beyond simply being on call and it becomes an individualized 

question as to whether (and how often) a given officer took 30 minutes for a meal period 

and why that person did not do so if they did not.  

e. Plaintiff’s proposed Seattle Sub-Class has the same defects that preclude class 
certification.  

Plaintiff seeks certification of a proposed sub-class of work performed in Seattle.  

This proposed sub-class suffers from precisely the same defects as the requested 

statewide class.  Specifically, the proposed Seattle sub-class would include loss prevention 

sites (SOS), workplace prevention sites (Swedish Hospital-patient protection), roving 

patrols (L200-Kiewit, Hansen Trust), complete relief of duty sites (Swedish Concierge, City 

University) and multiple officer sites (Mortenson Construction - Key Arena) each in addition 

to the two work sites where plaintiff worked, For the same reasons the statewide class 

should not be certified, a proposed Seattle Sub-Class is equally inappropriate.   

VI. Conclusion 

Oatridge has at least nine different business models for providing rest/meal periods 

and for pass down procedures at its fifty-four work sites within the proposed class.  One 

must first analyze the facts on a site by site basis and then on an employee by employee 

basis to decide liability.  The requirements for class certification have not been met and 

this motion should be denied. 

VII. LCR CERTIFICATION 

I certify that this response contains, 6,146 words, pursuant to the Court’s order to 

file an overlength brief of no more than 6,250 words. 
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RESPECTFULLY SUBMITTED AND DATED this 8th day of November, 2019. 

GORDON THOMAS HONEYWELL LLP 

By _________________________________________ 
Warren E. Martin, WSBA No. 17235 
wmartin@gth-law.com 
Stephanie Bloomfield, WSBA No. 24251 
sbloomfield@gth-law.com 
Attorneys for Defendants 

mailto:wmartin@gth-law.com
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EXHIBIT A



4 Client. 	 Type 	 Chain of Cornmand General Job Duties 
How Brea s are Taken 1 Seattle Tunnel Partners (SIP) COM Shift Lead-Site Supervisor-Ups Mngr Access Control at Fixed Post 

Breaks called over radio and taken in shack leattle 2 

3 

North Portal COM Shift Lead-Site Supervisor-Ops Mngr Access Control at Fixed Post with Roving Foot and Vehicle Patrols Breaks called over radio and taken in shack Seattle 

4 

(SIP) Terminal 106 COM Shift Lead-Site Supervisor-Ups Mngr - Access Control at Fixed Post with Roving Foot Patrols Breaks called over radio and taken in shack Seattle 

5 

City University 	Seattle - COM Site Supervisor-Ups Manager Roving Foot Patrol Notify client and go on break Seattle City University - Tacoma COM Site Supervisor Cps Manager Roving Foot Patrol Notify client and goon break 
6 

7 

	 City University - Everett COM Site Supervisor-Ups Manager Roving Foot Patrol 
- 

Notify client and goon break 
Tacoma 

Everett 

8 

Facebook - Venture General 

Point 

COM Site Supervisor-Ups Manager Fire Watch and Roving Foot Patrol Notify client and go on break - Seattle 

9  

Edmonds - Venture General COM Ups Manager Fire Watch and Roving Foot Patrol 
Construction site. Take break in vehicle Edmonds 

10  

Frederickson Power Plant COM Site Supervisor-Ups Manager CCTV, Access Control at Fixed Post with Roving Foot Patrols Take break in guard house Tacoma 

11  

IGQ - Sabey Data Center 

IGC 

COM Shift Lead-Site Supervisor-Ups Mngr CCTV, Access Control at Fixed Post and Roving Foot Patrols Supervisor will relieve and cover during break 

12 

- Sabey Data Center COM Site Supervisor-Ups Manager Monitor CCTV, Access Control at Fixed Post and Roving Foot Patrols Supervisor will relieve and cover during break 
Quincy 

East Wenatchee 

13  

Cherry Hill - Sabey Corporation COM  Site Supervisor-Ops Manager Safety and Security Supervisor with Concierge Supervisor will relieve and cover during break Seattle 

14  

Walla Walla - Corps of Engineers FED Site Supervisor-Ups Manager Access Control at Fixed Post with Roving Foot Patrols 
Second officer will relieve and cover break Walla 

15  

EPA 

Flatiron 

FED Site Supervisor-Ups Manager Access Control at Fixed Post with Roving Foot Patrols Notify client and go on break 
Walla 

Port Orchard 

16  

West, Inc. - Tacoma Trestle COM Ups Manager Roving Foot Patrol 
Construction site. Take break in vehicle Tacoma 

17  

Leaf Workz - Pot Farm TEMP Ups Manager Roving Foot Patrol Take break in guard house 
Wenatchee 

18  

Eastside Heritage Center TEMP 

' 

Site Supervisor-Ups Manager Roving Foot Patrol 
Supervisor will relieve and cover break Bellevue 

19  

Aviation Partners Boeing 

TrueBlue 

TEMP Ups Manager Workplace Violence Prevention Notify client and go on break Tukwila 

20 

TEMP Ups Manager Workplace Violence Prevention Notify client and goon break Tacoma 

21 

Security Services NW 

Auburn 	Exxel Pacific 

TEMP Ups Manager Workplace Violence Prevention Notify client and go on break Sequim 

22  

- 

Hansen Trust 

COM Ups Manager Roving Foot Patrol 
Construction site. Take break in vehicle Auburn 

23 

COM Shift Lead-Site Supervisor-Ups Mngr Roving Vehicle Patrols 
Rovin vehicle patrol. Take break in vehicle Seattle 

24  

Swedish Medical Group COM Site Supervisor-Ups Manager Equipment Checks and Watch 
Supervisor will relieve and cover during break Seattle 

25  

Centeris Data Center 

South Hill 

COM  Ups Manager Access Control at Fixed Post and Roving Foot Patrols Take break in guard house 

26  

Business Technology Center 

Crown 

COM Ups Manager Access Control at Fixed Post and Roving Foot and Vehicle Patrols Take break in guard house 
Puyallup 

27  

Hill -Venture General TEMP1 Ops Manager Fire Watch Construction site 	Take break in vehicle 
Puyallup 

Seattle 

28  

Cherry Hill -Garage 

Graham 

COM Site Supervisor-Ups Manager 	 - Monitor CCTV and Roving Foot Patrol Take break in guard house Seattle 

29  

Construction - Ivy TEMP Ups Manager Fire Watch and Roving Foot Patrol Construction site 	Take break in vehicle 	 - Seattle 

30 

Marymoor Park - Venture General COM Ops Manager Fire Watch and Roving Foot Patrol Construction site 	Break in vehicle/guard shack Redmond 

31 

Interbay Apts - Venture General 

Othello Station -Venture 

COM Ups Manager Fire Watch and Roving Foot Patrol 	
IConstructon site. Break in vehicle/guard shack Seattle 

32 

TEMP Ups Manager Fire Watch and Roving Foot Patrol 
Construction site. Take break in vehicle Seattle 

33 

Inchcape Shipping Services 

Goodman Real Estate 

TEMP Ups Manager Gang Way Watch 
Take break in guard house/galley Bellingham 

34  

COM Ops Manager Fire Watch and Roving Foot Patrol 
Construction site. Take break in vehicle Edmonds 

35 

Sonata East - Venture 

JBLM 

TEMP Cps Manager Fire Watch and Roving Foot Patrol 
Construction site. Take break in vehicle Seattle 

39 

JV Vice President-President Fire Alarm Monitors 
Notify client and go on break 

Lakewood 

37 37 

Olson Brothers Excavating 

Pacific NW Terminal 

TEMP Ops Manager Fixed Post 
Construction site. Take break in vehicle Puyallup 

38 MRA 

TEMP Ups Manager Gang Way Watch 
Take break in guard house/galley Tacoma 

39  Elmhurst Mutual Power 

TEMP Ups Manager Equipment Checks and Watch Take break in vehicle Seattle 

40 

and Light TEMP Ups Manager Access Control, Foot Patrol, and Equipment Checks and Watch Construction site. Take break in vehicle Tacoma 

41 

Mass Electric 

Flatiron 

TEMP Ops Manager Equipment Checks and Watch Take break in vehicle Seattle 

42 

West, Inc- 

Bass Pro Shop 

COM Ops Manager Roving Foot Patrol 
Construction site- Take break in vehicle - Seattle 

43 One 

COM Ups Manager Loss Prevention 
Notify client and go on break Tacoma Way Development and Construction TEMP Ups Manager -------------------------------------- ------------- -Access Control Notify client and goon break 

44 

45  

Graham Construction 

Mortenson 

COM Ups Manager Fire Watch and Roving Foot Patrol Construction site 	Take break in vehicle 	 time 

Federal Way 

46  

TEMP Site Supervisor-Ups Manager Roving Foot Patrol 
Second officer will relieve and cover break 	 Seattle 

47  

Esterra - Venture 

SOS 

COM' Ups Manager Fixed Post 
Second officer will relieve and cover break 	 Redmond 

48 

Security 

Chief 

TEMP Ups Manager Loss Prevention Take break in vehicle 	 Seattle 

49  

Joseph Dam 

SR99-Kiewit 

FED Shift Lead-Site Supervisor-Ups Mngr Access Control with Roving Foot and Vehicle Patrol Supervisor will relieve and cover during break 	Bridgeport 

50  Pier 

COM Ups Manager Fixed Post and Roving Foot and Vehicle Patrol Construction site. Take break in vehicle 	 Seattle 23 - Corps of Engineers FED Site Supervisor-Ups Manager Access Control, Fixed Post, and Roving Foot Patrol 	 Second officer will relieve and 	break 51 

52  

Graham - Elina COM Ups Manager Roving Vehicle Patrols 
cover 	 Tacoma 

Construction site. Take break in vehicle 	 Seattle 

53  

L200 - Kiewit COM Ups Manager Roving Vehicle Patrols 
Roving patrol. Take break in vehicle 	 Shoreline 

PENGADI 

54 

UPlace - Venture COM Ups Manager Roving Foot Patrol 	 Construction site 	Take break in vehicle 	 Seattle Katerra COM Ups Manager Roving Foot Patrol 	 Construction site. Take break in vehicle 	 Issaquah 


	certificate of service

